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Sanuel J. Messanore, son of Elizabeth Messanore, and
sister of Ann M Yarber, appeals a judgnment of the Chancery Court
for Anderson County which appointed Ms. Yarber Conservator for

M's. Messanore.

By his issue on appeal M. Messanore insists that the

Trial Court was in error because he was attorney-in-fact for his



not her by power of attorney dated July 29, 1996, and al so because

he is naned Executor in his nmother's will.

In support of his issue he relies upon T.C. A 34-13-

103, which provides the follow ng:

34-13-103. Priority of persons to be consi dered
for appointment.--Subject to the court's determ nation
of what is in the best interests of the disabled
person, the court shall consider the foll ow ng persons
in the order listed for appointnent of the conservator;

(1) The person or persons designated in a witing
signed by the alleged disabl ed person;

(2) The spouse of the disabled person;

(3) Any child of the disabled person;

(4) Cosest relative(s) of the disabled person;
and

(5 O her person(s).

We first point out that the power of attorney
principally relied upon by M. Messanore was not introduced into
evidence.! However, assuming it was, it is certainly arguable
that the execution of a power of attorney is equivalent to

designating himto be her Conservator.

Thi s determ nati on, however, does not resolve this
appeal. It will be noted that the priorities listed are al

subordinate to the first sentence of the Code Section, which

! M. Messanore alleges in his petition for appoi ntment of

Conservator that he was appoi nted by his nmother as attorney-in-fact "by virtue
of a power of attorney she signed on July 29, 1996, a copy of which is
attached as Exhibit A and i ncorporated herein by reference."” This instrument
is not an exhibit to his petition.



makes them "Subject to the court's determnation of what is in

the best interest of the disabled person.”

The proof in this case supports the follow ng

determ nation of the Trial Court:

" mgoing to appoint Ms. Yarber as the
conservator. Finding that, first of all, that the
power of attorney was executed at a tinme when everyone
testified as to confusion, that they were surprised at
the tinme that M. Messanore decided -- or |earned that
his nother wanted to cone to Kingsport. So, | have no
confidence as to the validity of any type of
pronouncenent. There really was not introduced and |
don't even know the tinme frame when that was even
executed.®? But even if it was executed at a tinme when
she was fully conpetent and aware of the consequence of
what she was doing, | find that the person best suited,
because of the connections to the hone place and the
famly, friends, nedical care, and all of the
associ at ed support nechani sns existing here in this
locality and that it's in her best interest that she
remai n in Anderson County.

In addition to the foregoing, we note that the
remaining child of Ms. Messanore, Sanuel Messanore, her brother
Thomas Dyer, and her guardian ad |litemwere all of the opinion

that Ms. Yarber should be appoi nted Conservator.

Bef ore concl udi ng, we do concede that the nenorandum
opi ni on does not expressly find it is in the best interest of

Ms. Messanore that Ms. Yarber be appointed Conservator.

2 The power of attorney, according to M. Messamore's allegation

was dated July 29, 1996, only nine days before her physicians issued letters
stating that she was not conpetent to handle "her finances or persona
busi ness affairs. ™



However, we believe it is inplicit, as evidenced by the Court
finding Ms. Yarber "best suited" to be Conservator and

appoi nting her as such. 1In any event, our de novo review of the

record persuades us that the evidence preponderates in favor of a
finding that it is in the best interest of Ms. Messanore that

M's. Yarber be appointed her Conservator.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further
proceedi ngs as nmay be necessary and coll ection of costs bel ow
Costs of appeal are adjudged against M. Messanore and his

surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMiurray, J.

Charl es D. Susano, Jr., J.



